Comments of the Nebraska Wildlife Federation

on the National Park Service Draft General Management Plan and Environmental Impact Statement for the Niobrara National Scenic River.
October, 2005

The Nebraska Wildlife Federation is a state-wide organization dedicated to environmental education, fish and wildlife conservation, and common sense public policy. Our membership includes Nebraskans and others who hunt, fish, hike, bike, canoe, camp, enjoy backyard wildlife, and generally appreciate Nebraska’s fish and wildlife resources. 

In General


We applaud the National Park Service for developing a Draft General Management Plan and Environmental Impact Statement that is very well written, presents clear descriptions of key choices, and assesses the likely outcome of those choices on the critically important values the Scenic River designation is designed to protect. The Preferred Alternatives identified are, in general, well-reasoned and compelling.


We wish to convey the strong sense of urgency we feel in the need to finalize the General Management Plan, put it in place, and carry it out. As we note below, the growing pressures on Nebraska’s water resources, and the continuing land development pressure in the Niobrara River region, make it imperative that the National Park Service and other involved parties act with all speed to provide protection for the land and water resources that make the Niobrara National Scenic River such a remarkable and majestic place.

( We urge the National Park Service to act with all deliberate speed to finalize the General Management Plan and the Environmental Impact Statement, and move on to implementing the plan.
Outstandingly Remarkable Value Determinations


( In general, we agree with the National Park Service determinations with respect to `outstandingly remarkable’ values, including its scenic quality, recreational attributes, geology, fish and wildlife and corresponding habitats, and paleontological resources. Clearly, the Niobrara River is a rare jewel of national and international importance.


In particular, we concur with the Nebraska Game & Parks Commission assessment, reflected in the National Park Service determination (p. 33-34), that fish and wildlife values in the Niobrara River drainage are outstandingly remarkable. The diversity of species, the unique blend of western and eastern habitats and the intersection of the various eco-systems that come together, and the hybridization that occurs in the Valley are all part of the unique fish and wildlife legacy of the area. As we note below (under Water Quality), the Niobrara is rare on the Great Plains as a large river that still boasts relatively high water quality, and as a result includes large and diverse populations of aquatic macroinvertebrates. 

Management Plan Philosophy


The Draft General Management Plan lays out three alternatives for managing the Niobrara National Scenic River. Alternative A (p. 59-61), the “No Action” alternative, is the baseline against which the other alternatives are measured. It contemplates just one federal employee, who would review Federal actions of other agencies. Without the leadership and presence of the National Park Service, we would anticipate a very different river and valley ten or twenty years from now. The National Park Service has functioned, and hopefully will continue to function, as a catalyst in the Niobrara Valley, helping to coordinate river conservation actions, pressing for strong local zoning policies, funding and carrying out research on natural resource issues (like the waterfall survey) and conservation strategies (like the conservation easement assessment work). While some of that activity would like continue in the absence of National Park Service presence, we believe that many of the needed measures outlined in the Management Plan and in suggestions below would not occur without the leadership of the National Park Service. 

Alternative A is unacceptable, as it would represent an abrogation of the National Park Service responsibility for managing the Niobrara National Scenic River.

Management Alternative C (p. 71-76), under which the National Park Service would manage independently, should be the alternative of last resort. While it would allow the National Park Service to meet its formal responsibility under the National Wild and Scenic Rivers Act, it would be doing so in a way that we think would be both more expensive, and less effective, because it would lack strong local participation and commitment to the management of the resources. 


Management Alternative B (p. 63-70), is the National Park Service Preferred Alternative, under which the NPS would manage with assistance from partners. Those partners would include government agencies like the Niobrara Council, area Natural Resource Districts, and Game & Parks Commission, conservation partners like The Nature Conservancy, Nebraska Land Trust, Friends of the Niobrara and Nebraska Wildlife Federation, and the recreation, farming and ranching, tourism, and other private interests in the area. 


Under Alternative B, different entities would carry out the functions that they seem in the strongest position to accomplish. For example, planning and zoning would remain a local county responsibility, with oversight from the Niobrara Council and National Park Service. Management of public river access sites and toilet facilities would be shared between different agencies depending on specific site. Funding and promotion of conservation easements to protect land from development would be shared among various government and non-government entities. 


We believe Alternative B is clearly the best model for a successful Management Plan. We recognize the challenge in protecting a Scenic River that is 76 miles in length, through a valley that is largely privately owned, with a host of future issues including stream flows and water development, land use, water quality, a growing and evolving visitor base, growing interest in the construction of vacation homes, and transition in farming, ranching, and tourism. While no Management Plan can anticipate and plan for every future challenge, we believe that addressing some important concepts as noted below would substantially improve the Draft Management Plan Alternative B.


( We generally support Management Alternative B, the Preferred Alternative, with the revisions and additions noted in the remainder of our comments. We encourage the National Park Service to adopt that alternative, with these suggested revisions and additions.    


( We agree with the National Park Service that it cannot abrogate its fundamental responsibility under the Wild and Scenic Rivers Act to ensure the protection of the Niobrara National Scenic River, and Management Alternative A would be an abrogation of that responsibility that would lead to a degradation of the resources. Alternative C, while perhaps meeting that legal responsibility, would likely be less effective, more expensive and far more controversial, largely ignoring the benefits of local involvement and responsibility in managing these resources.  

Boundary Alternatives


We agree with the National Park Service assessment that Boundary Alternative 1 (one-quarter mile from the ordinary high-water mark) does not meet the full intent of the Wild and Scenic Rivers Act (p. 36), and would leave unprotected much of the outstandingly remarkable values that the Management Plan should be designed to protect. 


We agree that either Boundary Alternative 2, or Boundary Alternative 3 (the preferred alternative) would do a much better job of protecting the variety of outstandingly remarkable values in the Scenic River Area. On balance, we agree that the Preferred Alternative (Boundary Alternative 3) is better than Boundary Alternative 2, in that it protects additional tributary area, additional floodplain and wetlands, and additional scenic views surrounding downstream bridge areas, and provides additional protection for the diverse ecosystems that are such an important part of the various values of the area.


However, we note that federal law allows the National Park Service to designate and protect up to 24,320 acres of land, but that the preferred alternative encompasses just 23,074 acres of land. The Preferred Alternative thus protects 1,246 acres – nearly two square miles – less land than is authorized under federal law. If the Preferred Alternative adequately protected all of the outstandingly remarkable values associated with the Niobrara National Scenic River as proposed, then that would not be a serious shortcoming. However, as the Management Plan clearly notes, three-fourths of the known paleontological sites are left unprotected by Alternative 3 (and more than 40% are unprotected by Alternative 2) (p. 144), and substantial portions of the scenic view-shed are unprotected by any of the alternatives (discussions with NPS staff). Only a portion of the key tributaries are protected under any of the alternatives. 


( We support a final boundary designation that encompasses Boundary Alternative 3 (the Preferred Alternative), but that is expanded to utilize the full federal authorization of 24,320 acres, using the same kinds of considerations as were used to develop the Preferred Alternative, to identify additional acres for protection under an expanded boundary. For example, some of the forested habitat in the western portion of the Scenic River area that would have been protected under Boundary Alternative 2 could be added to Boundary Alternative 3. 


Water Resources


The draft Management Plan notes that the federal Wild and Scenic Rivers Act “does not change state and federal water law but does require that flows needed to protect river values be maintained,” and that diversions that alter the current situation with respect to stream flows could require the National Park Service to take action to address the problem (p. 56). While the Management Plan (p. 56) notes that “it is not known whether there were unappropriated waters at the time of designation,” it is clear that the state Department of Natural Resources is issuing water rights in the Niobrara under the presumption that there is water subject to appropriation in the river. 


In addition to direct surface water appropriations, a growing number of center-pivot irrigation systems have been installed in the Niobrara Valley, in and upstream from the Scenic River area. Those systems, which draw on groundwater that feeds the Niobrara and its tributaries, also can impact stream flows in the river.


Unfortunately, there is currently no state in-stream flow appropriation that protects stream flows in the Niobrara (Nebraska’s Game & Parks Commission and Natural Resource Districts are the only agencies able to seek and hold an in-stream flow water right under Nebraska law). We would note that the outstandingly remarkable recreational value of this river is based in large part on stream flows needed for canoes and kayaks. Relatively small reductions in stream flows could substantially impair the recreational experience by exposing large areas of rocks and other substrate. This could occur even while substantial water remains in the river.


The Management Plan notes (p. 56) that should future water development adversely affect outstandingly remarkable values, “the Federal government would have to consider purchasing water rights.” Based on recent experience in Nebraska with respect to the purchase or lease of water in over-appropriated basins, we believe it would be inordinately expensive – not to mention creating a political firestorm – for the Federal government to be forced into the position of purchasing water rights to protect stream flows in the Niobrara River. We therefore strongly urge the NPS and other federal, state and local agencies to take action, before the resources are impaired, to protect existing river flows. 


We note that, according to the Nebraska Department of Natural Resources, the Upper Niobrara is fully appropriated (for state water law purposes) in Sioux, Box Butte, and Dawes counties, and the Department and local Natural Resource District are working on an Integrated Management Plan (under LB 962) that is supposed to reach and maintain a balance between water use and water supply in the area. The Department of Natural Resources is now considering whether other stretches of the Niobrara are fully appropriated as well, and if so, that would trigger additional Integrated Management Plans. That initial decision is expected by the end of 2005.  


This issue is one of the most important facing the Niobrara National Scenic River in the future, and we strongly urge the National Park Service to include as a cornerstone of its Management Plan efforts to prevent future reductions in stream flow that would impact the recreation, fish and wildlife benefits. Those efforts should include:


( Undertaking the research and analyses needed to determine needed in-stream flows for the Niobrara National Scenic River as soon as practical, as is proposed in the draft Management Plan (p. 56), based on maintaining the recreation, fish, wildlife, and other appropriate values;


( Participating actively in Department of Natural Resources determinations concerning whether portions of the Niobrara River in and upstream from the Niobrara National Scenic River are fully appropriated, to ensure the federal interest in maintaining stream flows in the Niobrara National Scenic River are recognized and considered; 


( Participating actively with the Natural Resource Districts and the Department of Natural Resources as they develop Integrated Management Plans in and upstream from the Niobrara National Scenic River, to ensure that the benefits provided by stream flows in the Scenic River area are understood and considered in those Plans, which can impact new water development as well as streamflow volume and timing in the river; 


( Working with the Nebraska Game & Parks Commission and any interested Natural Resource Districts to seek and secure a state in-stream flow appropriation for the Niobrara River, to provide clear protection under state law for unappropriated stream flows needed to meet fish, wildlife, and recreational benefits in the Niobrara.    

Make Resource Protection the Most Immediate Priority


The draft Management Plan discusses the use of conservation easements to protect land in and near the Scenic River area. We strongly support this strategy, as an important means of providing permanent protection for many of the outstandingly remarkable values involved. We believe there should be a sense of urgency in this effort; with land prices likely to rise, with increasing interest in vacation homes and other development in the valley, with farmers and ranchers (who own the bulk of the Valley) facing increasing financial pressures and likely decreasing federal farm program payments, the window of opportunity is already closing.

The draft Management Plan also proposes the construction of a new research and education center, to house National Park Service employees, and potentially serve as a multi-agency facility on the river serving the US Fish & Wildlife Service, Game & Parks Commission, Niobrara Council, and perhaps other agencies and organizations. We strongly support this eventual goal, as we believe it would provide an important asset for the community and provide benefits for the Scenic River, the Fort Niobrara National Wildlife Refuge, and other area resources.

However, we believe the first and most immediate priority of the plan should be the protection of the resource. In addition to the water resource needs identified above, we believe the purchase and acquisition of conservation easements should be the first, most immediate priority under the Management Plan. For example, the draft Management Plan estimates that a single-entity research and education center could cost the National Park Service roughly $5 to $7 million to construct. That same $5-7 million, if used to purchase conservation easements throughout the Scenic Area, could provide permanent protection for 10,000 to 15,000 acres of land – a large share of the unprotected land in the Valley. 

We do believe that the National Park Service should have a more visible and immediate presence on the Niobrara River. In the near term, we suggest that the National Park Service work with the Game & Parks Commission to evaluate the potential to open a temporary ranger station at Smith Falls State Park. That would put National Park Service rangers on the river, with an office in the heart of the portion of the river most frequently canoed, at a facility that is already publicly managed. An alternative, although less centrally located, would be the existing Fort Niobrara National Wildlife Refuge office.

There are other resources that can be leveraged in the land protection effort, including state funds like the Nebraska Environmental Trust. We think that federal USDA funds should also be available through the Farm and Ranch Land Protection Program, which provides a 50/50 match for conservation easements designed to protect farm and ranch land. Unfortunately, the USDA interpretation of that law at the Federal level (which has limited eligibility of the program to areas with only the highest quality agricultural soils) has meant that the program cannot be used in much of the Scenic River Area. We understand that, should the Niobrara Valley soils be declared an important in-state priority, then the  program could be used in the Valley. We caution, however, that USDA interpretation at the Federal level also limits the activities that can be restricted through such an easement (for example, we understand that an easement under this program cannot restrict the landowner from converting from ranching to row crop production, although a second easement on the same property could accomplish that).   

We also note that the Management Plan indicates that the National Park Service does have a small but important authority to obtain property though its imminent domain powers. While none of us would like to see that power exercised, the Park Service needs to be prepared to use that power to protect important resources as a last resort, should other protection strategies fail.    

( We urge the National Park Service to make resource protection, through the acquisition of conservation easements and other strategies, the top immediate priority for available capital funding. 

( We suggest the National Park Service and Game & Parks Commission investigate the potential to locate a temporary Park Service Ranger Station at Smith Falls State Park, which would serve Park Service rangers in the area, as the land protection strategy is pursued and the eventual research and education center is being developed. As a backup, a temporary ranger station could be considered on the Fort Niobrara National Wildlife Refuge.

( We urge the National Park Service to work with the US Department of Agriculture to find a way to make land in the Niobrara Valley eligible for the USDA Farm and Ranch Land Protection Program. 

Make Public Access a High Priority


One key part of the National Park Service’s mission, as expressed in the National Park Service Organic Act, is “…to provide for the enjoyment of the same in such manner and by such means as will leave them unimpaired for the enjoyment of future generations.” The waters of the Niobrara River are a Public Trust resource, belonging to the people of Nebraska, and open to public access for their enjoyment and use. Unfortunately, public access to those waters is very limited. Other than the Cornell Dam site on the Refuge, the only two public river access sites are at Smith Falls State Park, and at the Middle Niobrara Natural Resource District access site at Brewer Bridge. All three public access sites are in the western one-quarter of the Scenic River area (see map 2, p. 13).


This lack of public access to the river contributes to the heavy use of the western part of the Scenic River area by visitors who canoe and kayak the river. The concentration of visitors has become a concern with respect to the Fort Niobrara National Wildlife Refuge and impacts on the Refuge’s wildlife. One important strategy is to diffuse the concentration of use to other parts of the river, but that strategy is hampered by the lack of public access sites, especially downstream.  


Smith Falls State Park is an important public access site, but as the Draft Management Plan notes, the area is not held by Game & Parks in fee title, which resulted in the preferred Boundary Alternative being drawn to protect that area. We recognize that the land at Smith Falls State Park is under lease from a private landowner, but we hope the Game & Parks Commission can, at some point, obtain fee title to the property.
The Draft Management Plan notes this lack of public access sites. In its Preferred Alternative Management Plan (p. 68), NPS proposes the development (by it or another public agency) of additional public access sites on the river, particularly in the proximity of Berry Bridge and near Rocky Ford. While we heartily endorse this concept, we would encourage the National Park Service (and other agencies) to look more broadly at the potential to provide public river access further downstream as well.
The Preferred Alternative language (p. 68) indicates, however, that “to minimize the proliferation of recreational sites on the river, development of new access sites would occur only when it can be demonstrated that such action netted the closure of nearby traditional use sites.” We support the intent, but we don’t believe this should be a hard and fast rule, but rather a general goal. In the case of additional downstream access sites, for example, they could be provided in areas where there are no nearby private use sites. In some cases, we hope public agencies can simply negotiate a river access agreement with an existing private site owner, that would provide new public access to the river (and perhaps new public restroom facilities) while allowing the existing owner to maintain their private campground and other facilities. 
We do agree that any new public or private recreation and access sites need to maintain the scenic values of the river. And, we agree with the Plan’s intent to purchase access sites only from willing sellers. We recognize the good work that the area’s river outfitters perform, and would not like to see any of them forced out of business through the use of eminent domain. 
We understand there is (or at least was) some public land in the area managed by the Nebraska Board of Educational Lands and Funds. Although traditionally the Board has not recognized public access rights to these lands, they are in fact public lands. We would encourage the National Park Service and other agencies to work with the Board to provide public access to these lands, where viable, and to ensure that the lands will include some measure of protection consistent with the Scenic River designation should the Board decide to privatize them.  
Although it is outside the designated National Scenic River area, we would note that the stretch of the Niobrara River west of Valentine is one of inordinate beauty, offering a high-quality canoe or kayak experience with a few challenges that are not found in the Scenic River Area. This stretch of the river is very lightly used, in large part because of the lack of public access sites to get on and off the River. While perhaps outside the jurisdiction of the National Park Service, we would encourage it and other agencies to examine the potential to establish additional river access sites that would serve to open another stretch of the Niobrara to public enjoyment, while spreading out the visitor impacts that now are concentrated in the western part of the Scenic River area. This would also provide additional financial opportunities for the area’s river outfitters to provide a different kind of outdoor experience.
( The National Park Service should work with Game & Parks, the Niobrara Council, the Middle Niobrara  Natural Resource District,  and other agencies to establish additional  public river access sites in the Scenic River Area, including both the Berry Bridge and Rocky Ford area, as well as in other parts of the river downstream. That strategy should include negotiations, where possible, to provide public access at existing private recreational access sites.

( The National Park Service should encourage other public agencies to pursue the establishment of additional public river access sites in the Niobrara west of Highway 81, to help spread public use of the river to other stretches of the Niobrara.       

( To maintain the scenic values of the river, new river access sites should utilize only the minimum river frontage necessary to get on and off the river, with parking areas well away from the river, and with restrooms and other facilities away from and screened from the river view whenever possible. 

( In developing new river access points, the National Park Service should use as a goal, but not a hard and fast requirement, the closure of an equal number of private use access points to avoid the proliferation of use sites.  
Water Quality


The draft Management Plan notes that the area’s ground and surface water quality is generally good, although fecal coliform bacteria and human wastewater tracers are present in relatively low concentrations (p. 86). Water quality in the  Niobrara River and its tributaries are important in at least two respects. The very high recreational use of the scenic river, including substantial swimming and floating, makes these pollutants extremely troubling, and makes efforts to reduce their presence very important.


Water quality also contributes to the ‘remarkably outstanding’ wildlife values of the Niobrara. Through the Nebraska Wildlife Federation’s Adopt A Stream program, streams all over Nebraska have been sampled for their water chemistry as well as the presence of benthic macroinvertebrates. These critters like stonefly larvae, caddisfly larvae, dragonfly larvae and snails are an  important part of the food chain, and important indicators of water quality. Most Nebraska streams (with the exception of some fairly pristine spring-fed streams in the Sandhills) have been degraded, through excessive sediment loads (the result of cropping practices, over-grazing, urban development and construction sites), excessive nutrient loads, bacteria (from humans and livestock), and/or straightening and channelization.


In contrast, the Niobrara shows high water quality, and a large and diverse benthic macroinvertebrate population, especially for a large stream. Compared to other prairie rivers, the water quality and population of macroinvertebrates and other aquatic species certainly contributes to the ‘remarkably outstanding’ wildlife and recreation values.


However, there are threats to the River, as can be seen from the fecal coliform and human wastewater tracers found in recent sampling. Those threats impact the Niobrara National Scenic River, as well as the Missouri River National Recreation River further downstream.


( We suggest the Management Plan include as a strategy National Park Service participation in state and federal water quality deliberations and efforts. For example, the Nebraska Department of Environmental Quality has issued a draft Total Maximum Daily Load plans (essentially, a watershed cleanup plan) for segments of the Niobrara River, and comments are due by December 1, 2005. We urge the National Park Service to review the draft TMDLs, and take an active role with the NDEQ and other agencies to maintain and improve the water quality in the Niobrara.


( We urge the National Park Service to continue to monitor water quality in the Scenic Area, using both chemical and biological assessment methods.

Cornell Dam


We agree that the Wild and Scenic Rivers Act is designed to help protect the natural state of the river, and that the essence of that natural state is a free-flowing river wherever possible. Cornell Dam is an artificial addition to the river, and while historic, it does interfere with the aesthetics and hydraulics of a free-flowing river. The sediment trapped behind the dam can help create important sandbar habitat for fish and wildlife downstream, including piping plovers, a protected species. We also recognize that decades of silt deposits have built up behind the dam, so dam breach and removal may need to be done in a way that avoids simply dumping all that sediment down the river all at once. Dams like Cornell can interrupt native fish migration and spawning, although they can also serve as a barrier to the spread of non-native fish. 


( We support the Management Plan proposal to conduct a joint evaluation with the US Fish & Wildlife Service on the retention or removal options for Cornell Dam (p. 66). We suggest the evaluation also include the potential impact on fish migration and spawning, the impact of river sediment supply on fish and wildlife habitat downstream, and any potential for removal to impact the spread of non-native fish to new reaches of the Niobrara system. If removal appears advisable, the National Park Service should investigate the possible use of USDA Wildlife Habitat Improvement Program (WHIP) funds for dam removal. WHIP funds have been used in at least one other state for dam removal to restore fish passage and migration. 
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